UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON
TERRY SENSABAUGH,
Petitioner,
V. No. 4: 03 CV 441 DDN

DAVE DORM RE
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Respondent .

ORDER OF DISMISSAL

I n accordance with the Menorandum filed herew th,

IT IS HEREBY ORDERED t hat the petition of Terry Sensabaugh for
a wit of habeas corpus pursuant to 28 U.S.C. 8§ 2254 is denied.
The action is dismssed with prejudice. Any pending notion is
deni ed as noot .

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this day of July, 2003.
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MEMORANDUM

This action is before this court upon the petition of M ssouri
state prisoner Terry Sensabaugh for a wit of habeas corpus
pursuant to 28 U S.C. 8§ 2254. The parties have consented to the
exercise of jurisdiction by the wundersigned United States
Magi strate Judge under 28 U.S.C. 8§ 636(c). The court concl udes
t hat Sensabaugh is not entitled to habeas relief.

On Novenber 30, 1998, Sensabaugh was convicted in the Grcuit
Court of Jefferson County of drug trafficking in the first degree,
in violation of Mb. Rev. Stat. § 195.222.8, based on aiding the
manuf acture of net hanphetam ne, Mb. Rev. Stat. 8§ 562.041. (Resp.
Ex. A-2). Sensabaugh was sentenced to 15 years inprisonment.
Sensabaugh’ s conviction was affirmed on appeal. (Resp. Ex. E);
State v. Sensabaugh, 9 S.W3d 677 (Mo. Ct. App. 1999).

On Novenber 14, 2000, Sensabaugh filed a post-conviction
relief notion pursuant to M ssouri Suprenme Court Rule 29.15. The

circuit court denied the notion after an evidentiary hearing.
(Resp. Ex. F). Sensabaugh appeal ed the denial of post-conviction
relief and the Mssouri Court of Appeals affirmed the denial on
April 16, 2002. (Resp. Ex. J); Sensabaugh v. State, 72 S.W3d 607
(M. C. App. 2002).




On April 8, 2003, this court received a petition for a wit of
habeas corpus from Sensabaugh. (Doc. 4). He seeks federal habeas
corpus relief on three grounds:

(1) the trial court erred in denying his notion for judgnent
of acquittal because the state failed to adduce
sufficient evidence to sustain his conviction; and

(2) the trial court erred by allowing the state’ s expert
wi t ness, Robert Irvin, totestify beyond the scope of his
expertise; and

(3) Sensabaugh was denied effective assistance of counsel
when counsel failed to object to the prosecutor’s conment
in closing argunent that the State did not have to prove
t hat petitioner manufactured nmet hanphetam ne. (Doc. 4 at
6A) .

BACKGROUND

In its opinion, the Mssouri Court of Appeals recounted the
facts which support the verdict and which are relevant to
Sensabaugh’ s al | egati ons of constitutional violation:

On April 4, 1997, Detective Jeff Minzlinger from the
Jefferson County Sheriff’s Departnent, assisted by two
ot her | aw enforcenent officers, executed a search warrant
of a nobile hone in Fenton, Mssouri. As the officers
approached the residence, they detected a “very strong
chem cal snell.” They knocked on the door and announced
a search warrant. After receiving no response and
heari ng peopl e runni ng around i nsi de t he nobi | e hone, the
officers tried to open the door and felt resistance.
They proceeded to use a battering ram to gain entry.
Once they opened the door, Detective Minzlinger saw only
one person, [Sensabaugh]. The officers found four others
el sewhere in and around the house, including Evangeline
“Vangi e” Tosti and Linda Gatson.

The officers searched [ Sensabaugh] and found $1900
rolled up in a rubber band in his left pant pocket, as
well as rolling papers and marijuana. The officers also
sear ched t he nobi |l e hone and found nunerous itens used in
the manufacture of nethanphetam ne, including Nasal
Equat e si nus tabs, sone of which were counted out, sone
of which were soaking, and sonme of which were ground
down, a sifter, a grinder, bottles and a case of



Everclear, boxes and two cases of starting fluid
batteries, canisters, coffee filters, and a tub. The
officers found the itens in plain view throughout the
nmobi l e hone. The officers also seized three mason jars
containing a liquid | ayer and a powdery substance | ater
determ ned to be nethanphetamine in a total anmount of
751.19 grans.

After being advised of his right, [Sensabaugh] nmade
the following witten statenment: “Terry Sensabaugh know
t hat Vangi e and Li nda makes the dope, neth. Lindais the
bi g cook, Vangie get the shit fromthe store to cook the
meth.” After witing the statenent, [Sensabaugh] orally
admtted that the noney found in his pocket was from
sel i ng net hanphetam ne for the two wonen.

State v. Sensabaugh, 9 S.W3d at 678-709.

EXHAUSTION AND STANDARD OF REVIEW

Respondent concedes that Sensabaugh’s clains are exhausted.
(Doc. 6 at 3.) Respondent does not argue that any of the three
al l eged federal habeas corpus grounds are procedurally barred.
Therefore, the undersigned has reviewed the nerits of each.

Federal habeas relief nay not be granted on any claimthat
was adjudicated on the nmerits in State court wunless the
adj udi cation of the claim

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established
Federal |aw, as determ ned by the Supreme Court of the
United States; or

(2) resulted in a decision that was based on an unreasonabl e
determination of the facts in light of the evidence
presented in the State court proceeding.

28 U S.C. § 2254(d). “A State court’s decision is contrary to
clearly established law ‘if the controlling case law requires a
di fferent outcone either because of factual simlarity tothe State
case or because general federal rules require a particular result
inaparticular case.’” Tokar v. Bowersox, 198 F.3d 1039, 1045 (8th




Cir. 1999) (quoting R chardson v. Bowersox, 188 F.3d 973, 977-78
(8th Gir. 1999), cert. denied, 529 U.S. 1113 (2000)), cert. denied,
531 U.S. 886 (2000).

The issue a federal habeas court faces when deci di ng whet her

a state court unreasonably applied federal law is “whether the
state court’s application of clearly established federal |aw was
obj ectively unreasonable.” WIllians v. Taylor, 529 U S. 362, 409

(2000) (plurality opinion). The Supreme Court has di stingui shed an
unreasonable application of federal law from an incorrect
application of federal law. [d. at 365. “A federal habeas court
may not grant relief sinply because it concludes inits i ndependent
judgnent that the relevant state-court decision applied clearly
establ i shed federal |aw erroneously or incorrectly. Rather, that
application must also be unreasonable.” 1d. Further, a state
court’s determ nation of a factual issue is presuned to be correct
and nust be rebutted by clear and convincing evidence. 28 U S.C
§ 2254(e)(1).

DISCUSSION

GROUND 1

Sensabaugh’s first claimis that the trial court erred in
denying his notion for judgnent of acquittal because the state
failed to adduce sufficient evidence to sustain his conviction
The federal standard for determ ning the sufficiency of evidence is
"whet her, after view ng the evidence in the |ight nost favorable to
the prosecution, any rational trier of fact could have found the
essential elements of the crine beyond a reasonable doubt.”
Jackson v. Virginia, 443 US. 307, 319 (1979) (enphasis in
original).

The M ssouri Court of Appeals viewed the foll ow ng evidence in
the light nost favorable to the state:



Def endant was present in a nobile hone in which it was
apparent that nethanphetam ne was bei ng manuf act ured and
he adm tted he knewthat the two wonen in the nobil e hone
made net hanphetam ne. He did not respond to the police
knock and stood inside while they forcibly entered the
house. More inportantly, he sold net hanphetam ne for the
two wonmen who manufactured it, thus providing an outl et
for their manufacture.

State v. Sensabaugh, 9 S.W3d at 679. Viewed in the |light nost
favorable to the prosecution, a rational trier of fact could have

found the essential elenments of the crinme beyond a reasonable
doubt. Sensabaugh was convicted of first-degree drug trafficking,
in violation of M. Rev. Stat. 8 195.222.8, under acconplice
liability, Mb. Rev. Stat. 8§ 562.041.1(2).

Under M ssouri I aw, acconplice liability enconpasses
“encour agenent ”. State v. Richardson, 923 S.wW2d 301, 317 (M.
banc 1996). Simlarly, under federal |aw, acconplice liability

exists if “before or at the tinme the crinme was comm tted, he knew
the of fense was being conmitted or was going to be cormitted; he
knowi ngly acted to encourage, aid, or cause the offense . . . .~
United States v. Delpit, 94 F.3d 1134, 1151 (8th GCir. 1996).
Sensabaugh asserts that the evidence does not support his

conviction because the state did not prove that he actually
manuf act ured t he net hanphetanmine. He relies on Jury Instruction
No. 5 as the source of error, although this instruction clearly
sets forth that he 1is held responsible for manufacturing
nmet hanphetamine by aiding or encouraging others in the
manuf act uring process. (Resp. Ex. B at 40).

I nstruction 5 stated:

A person is responsible for his own conduct and he
is also responsible for the conduct of other persons in
commtting an offense if he acts with the other persons
with the common purpose of conmtting that offense, or
if, for the purpose of commtting that offense, he aids
or encourages the other persons in commtting it.



As to Count I, if you find and believe from the
evi dence beyond a reasonabl e doubt:

First, that on or about April 4, 1997, in the
County of Jefferson, State of Mssouri, the
defendant or Evangeline Tosti or Linda Gatson
manuf actured by a conbination of extraction and
chem cal synthesis 450 grans or nore of any
conmpound or mxture or preparation containing any
quantity of nmet hanphet am ne, a controll ed
subst ance, and

Second, that defendant or Evangeline Tosti or
Linda Gatson knew that the mxture he or she
manuf act ur ed cont ai ned net hanphet anmi ne a control | ed
subst ance,

then you are instructed that the offense of trafficking
inthe first degree by manufacturing 450 grans or nore of
any compound or mxture or preparation containing any
quantity of met hanphetam ne, a controll ed substance, has
occurred, and if you further find and believe fromthe
evi dence beyond a reasonabl e doubt:

Third, that with the purpose of pronoting or
furthering the comm ssion of that trafficking in
the first degree, the defendant ai ded or encouraged
Evangel ine Tosti or Linda Gatson in conmitting that
of f ense,

then you will find the defendant guilty under Count | of
trafficking in the first degree by manufacturing 450
grans or nore of any conpound or m xture or preparation
cont ai ni ng any quantity of nethanphetam ne, a controlled
subst ance.

However, unless you find and believe from the
evi dence beyond a reasonabl e doubt each and all of these
proposi tions, you nust find the defendant not guilty of
t hat of fense.

As used in this instruction, the term"Manufacture
or Manufactured" neans the production, preparation,
pr opagati on, conmpoundi ng, or processing of drug
paraphernalia or of a controlled substance or an
imtation controlled substance, either directly or by
extraction from substances of natural origin, or
i ndependently by nmeans of chem cal synthesis, or by a



conbi nation of extraction and chem cal synthesis, and
I ncl udes any packagi ng or repackagi ng of the substance or
| abel ing or rel abeling of its container; except that this
term does not include the preparation or conpoundi ng of
a controlled substance or an imtation controlled
substance by an individual for his own use or the
preparation, conpounding, packaging, or labeling of a
narcoti c drug:

(a) by a practitioner as an incident to his
adm ni stering or dispensing of a controlled substance or
an imtation controlled substance in the course of his
prof essi onal practice; or

(b) by a practitioner or his authorized agent under
hi s supervision, for the purpose of, or as an incident
to, research, teaching, or chem cal analysis and not for
sal e.

| f you do find the defendant guilty under Count | of

trafficking in the first degree by manufacturing 450

grans or nore of any conpound or m xture or preparation

cont ai ni ng any quantity of nethanphetam ne, a controlled
substance, you will return a verdict finding himguilty

of trafficking in the first degree by nmanufacturing 450

grans or nore of any conpound or m xture or preparation

cont ai ni ng any quantity of nethanphetam ne, a controlled
subst ance.
(Ex. B at 40-41.)

The trial evidence proved that Sensabaugh was present at the
scene of a functioning nethanphetam ne |aboratory. He did not
answer to the announcenent of the police officers’ search warrant
at the hone. He admtted that he knew manufacturing of
met hanphet am ne was taking place in the hone, and he admtted to
sel | i ng et hanphet am ne t hat was produced i n t he hone. Sensabaugh
denies admitting to selling nethanphetamine, but there is no
evidence in the record to the contrary. Because a rational trier
of fact could infer that Sensabaugh encouraged the nmanufacture of
nmet hanphet ami ne based on this evidence, the decision of the
M ssouri Court of Appeals is not contrary to, nor an unreasonabl e

application of federal law. Gound 1 is without nerit.



GROUND 2

Sensabaugh’s second claimis that the trial court erred by
allowing state’s expert witness Robert Irvinto testify beyond the
scope of his expertise. Sensabaugh clains that the adm ssion of
this evidence prejudiced the jury against him Evidentiary rulings
are state-law questions and the Suprene Court has ruled that “it is
not the province of a federal habeas court to reexam ne state-court
determ nations on state-law questions.” Estelle v. M@iire, 502
U S 62, 68 (1991).

The issue before this court is whether the adm ssion of this
evi dence viol ated Sensabaugh’s federal constitutional rights. “A

state court’s evidentiary rulings can formthe basis for federal
habeas relief under the due process clause only when they were so
conspi cuously prejudicial or of such magnitude as to fatally infect
the trial and deprive the defendant of due process.” Bounds V.
Delo, 151 F.3d 1116, 1119 (8th G r. 1998) (quoting Parker v.
Bower sox, 94 F.3d 458, 460 (8th Cr. 1996), cert. denied, 520 U S.
1171 (1997)). The Mssouri Court of Appeals determined this claim
as foll ows:

For his second point defendant asserts that the
trial court plainly erred when, after the state’'s expert
Wi tness testified that he knew the statutory definition
of manufacturi ng nmet hanphetam ne, the court allowed the
prosecutor to elicit an opinion fromthe expert that, in
hi s opi ni on, nethanphetam ne was bei ng manufactured in
the nobil e home. Defendant contends that that testinony
exceeded the wtness's expertise, stated |ega
concl usions, and invaded the province of the jury who
could determ ne manufacture fromthe evidence.

* * *

The purpose of expert testinony is to assist the
jury in areas which are outside of everyday experience or
| ay expertise. State v. Gola, 870 S.W2d 861, 864 (M.
App. 1993). The anended i nfornmation charged defendant,
acting with another, manufactured, by a conbination of
extraction and chem cal synthesis, methanphetam ne.




Section 195.010(23) provides in relevant part that

“manuf acture” neans: “the production, preparation
propagati on, conmpoundi ng  or processing  of drug
par aphernalia or of a controlled substance, . . . either

directly or by extraction from substances of natura
origin, or independently by neans of chem cal synthesis,
or by a conbination of extraction and chemnical synthesis

” Instruction No. 5 required the jury to
detern1ne whet her manufacturing took place as so defined
in the statute. Defendant made a witten adm ssion that

“meth” was being “cooked” in the trailer and Det.
Munzlinger testified that the itens observed and seized
were all part of the manufacturing process. The

testinmony of the expert witness, a crimnalist with a
col | ege degree and additional training in drug anal ysis,
aided the jury inthat it clarified that the process used
was a process involving chemcal extraction and
synthesis, as set out in the statute, which a person
wi t hout knowl edge and experience woul d not necessarily
have known. Because there is no substantial ground for
plain error review, point tw is denied.

State v. Sensabaugh, 9 S.W3d at 680. The adm ssion of this expert
testinony did not violate Sensabaugh’s constitutional rights by

prejudicing the jury and depriving him of due process. Rober t
Irvintestified that to a reasonabl e degree of scientific certainty
nmet hanphet am ne manuf acturi ng had taken place at the arrest site.
(Resp. Ex. A-1 at 161). Sensabaugh clainms that this testinony
violates his constitutional rights because this expert was not
present at the arrest site. However, Sensabaugh's witten
adm ssion that methanphetam ne manufacturing was taking place at
the arrest site was admtted into evidence before the jury. (ld.
at 176.)

Sensabaugh admtted the facts which the evidence which he is
now chal | engi ng sought to prove. The expert’s testinony, based on
t he evidence submtted, helped the jury understand the process of
chem cal extraction to nmanufacture nethanphetam ne, as required by
M ssouri law. This scientific know edge is not known by ordinary
jurors. This type of testinony is adm ssible under both M ssour



and federal | aw See Federal Rule of Evidence 702. Gound 2 is
wi t hout nerit.

GROUND 3

Sensabaugh’s third claim is that he was denied effective
assi stance of counsel when counsel failed to object to the
prosecutor’s comrent in closing argunent that the State did not
have to prove that Sensabaugh nanufactured nethanphetam ne. The
M ssouri Court of Appeals sunmarily denied this claim Sensabaugh
v. State, 72 S.W3d 607 (Mdb. Ct. App. 2002). The specific part of
the cl osing argunment conplained of is as foll ows:

The defense al so wants to argue that we didn’t show
t hat [ Sensabaugh] hel ped themdo anything. we don’t have
to show that he helped them do anything. Look at this
instruction. D d he aid or encourage then? Well, did he
aid then? Wuld aiding thembe trying to hold the door
so the officers can't cone in? Wuld encouraging them
include that you share in the profits of the
met hanphet am ne? Distribution which youinfact tell the
of ficer that you are a part of? Wuld that be aiding or
encouragi ng? | believe so. W are not just at maybe or
probably, we are way at firmy convinced.

Resp. Ex. A-2 at 224 (enphasis added). A petitioner claimng
i neffective assi stance of counsel nust show (1) that his attorney’s
performance was deficient and did not conform to that of a
reasonably conpetent attorney; and (2) that the deficient
performance prejudi ced the defense. Strickland v. Washi ngton, 466
U S. 668, 687 (1984).

Def ense counsel’s failure to object to the conplained-of

statenment was reasonabl e. At Sensabaugh’s post-conviction
evidentiary hearing, defense counsel testified as foll ows:
Q [ Prosecut or] Do you find that to be an
obj ecti onabl e argunent ?

A [ Def ense counsel] At the tinme what | thought he was
saying was that [the prosecutor] didn't have to

- 10 -



show t hat [ Sensabaugh] was actually hel ping themto
manuf acture the neth.

Q Do you believe that to be a correct statenent of
t he | aw?
A Yes, | did, because all he has to do is aid,

encour age, he doesn’t have to be back there hel ping
them cook it, and so |I thought that was a correct
statenent of the law, and | thought about objecting
because it doesn’t-at first it picks your ear, it
doesn’t sound right, but | thought well, | guess
it’s factually correct, so | didn't.

* ok *

Q Wiy did you not object?

A It was a strategic decision on ny part.

Q And did you consider the perils of objecting toit?

A Well, | didn't consider the perils of it, | just
t hought that it would be overruled, because I

t hought what he stated was factually correct.

Resp. Ex. F at 28-29. Under Strickland, “the defendant nust
overcone the presunption that, wunder the circunstances, the

chal | enged action m ght be considered sound trial strategy.” 1d.
at 689. Defense counsel not only testified that it was a strategic
decision; but the decision can also be considered sound tria

strategy. Defense counsel believed the objection would have been
overrul ed since the prosecutor’s coment was a correct statenment of
M ssouri |aw on acconplice liability. See State v. Sensabaugh, 9
S.W3d at 679; M. Rev. Stat. 8 562.041.1(2). Defense counsel’s
obj ecti on woul d have been without nerit and the M ssouri Court of

Appeal s properly decided that defense counsel used reasonable
pr of essi onal judgnent.
Further, wunder Strickland, “any deficiencies in counsel’s

performance nust be prejudicial to the defense in order to

- 11 -



constitute ineffective assistance wunder the Constitution.”
Strickland at 692. Defense counsel’s failure to object to the
chal l enged statenent did not prejudice the jury against the
def ense. The prosecutor correctly stated Mssouri law on
acconplice liability and referred the jury to Instruction 5 which
al so contained a correct statement of acconplice liability. See
Resp. Ex. B at 40; M. Rev. Stat. 8 562.041.1(2). The Suprene
Court has stated, “[we] presune that jurors, conscious of the
gravity of their task, attend closely the particular |anguage of
the trial court’s instructions in a crimnal case and strive to
under st and, make sense of, and followthe instructions given them”
United States v. d ano, 507 U. S. 725, 740, (1993) (quoting Francis
v. Franklin, 471 U.S. 307, 324 n.9 (1985)). Thus, the jury in this
case are presuned to have understood and foll owed Jury Instruction

5 which correctly stated M ssouri |aw. Because defense counse

performed as a reasonably conpetent attorney and the defense was
not prejudiced by the om ssion of the objection, Sensabaugh’s
ineffective assistance of counsel claim does not neet the
requi renents of the Strickland standard.

G ound three is without nerit.

Sensabaugh makes further clainms of prosecutional m sconduct
in his Traverse to the State’s Show of Cause. (Doc. 8). These
additional clainms were not addressed in either Sensabaugh’s
petition for a wit of habeas corpus to this court or in his state
post - convi cti on proceedi ngs. (See Doc. 4; Resp. Ex. E, H J).
Because these clains were not raised in the courts of the State,
this court cannot review them See 28 U S.C. 8§ 2254(b), (c).



For these reasons, the petition for a wit of habeas corpus of
Terry Sensabaugh is denied. An appropriate Oder is issued
herew t h.

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this day of July, 2003.



